
Ordinance #12 revised - March 14, 2005


Introduced by Council President Joost at the request of the Sheriff:

ORDINANCE 2011-766
AN ORDINANCE REGARDING secondary metals reGULATION; AMENDING CHAPTER 185 (jUNK DEALERS, SECONDHAND DEALERS AND PRECIOUS METALS DEALERS) ORDINANCE CODE BY creating a new PART 5, entitled secondary metals recyclers; PROVIDING FINDINGS AND DEFINITIONS; PROVIDING FOR COUNTY-WIDE APPLICATION INCLUDING THE three BEACHES cities AND THE TOWN OF BALDWIN; PROVIDING FOR LIMITATIONS ON money TRANSACTIONS FOR CERTAIN RESTRICTED REGULATED METALS; REQUIRING THAT reasonable written PROOF OF OWNERSHIP BE PROVIDED BY THE SELLER OF RESTRICTED REGULATED METALS property AT THE TIME OF SALE; providing exemptions; REQUIRING ELECTRONIC TRANSACTION RECoRDS OF regulated metals PURCHASES; requiring a transport permit for the transportation of more than a certain amount of restricted regulated metals property;  PROVIDING PENALTIES AND REMEDIES; PROVIdING AN EFFECTIVE DATE.

 
wHEREAS, increasing worldwide demand for metals and the associated rising price of metals has contributed to increased theft of copper wiring from construction sites, underground telecommunications wires, utility wires, air conditioning units, and beer kegs within Duval County; and


WHEREAS, law enforcement officials have testified, and the Council finds, that increased criminal activity relating to the theft of secondary metal and secondary metal products such as those described above is adversely impacting the health, safety and welfare of the residents of the City of Jacksonville and Duval County; and


WHEREAS, in 2008 the State of Florida enacted a law that had the purpose of reducing secondary metals theft and increasing the penalties for a violation of this state law (Chapter 2008-69, Laws of Florida; Chapter 538, Florida Statutes); and


WHEREAS, law enforcement officials in both the City of Jacksonville and other municipalities within Duval County have identified areas where additional regulation of the sale of restricted regulated metals property would be instrumental in reducing the thefts of secondary metals in Duval County; and


WHEREAS, Section 538.17, Florida Statutes provides that nothing in the State law shall preclude political subdivisions of the state and municipalities from enacting laws more restrictive than the provisions of Chapter 538; and

WHEREAS, the Council recognizes that the State of Florida has specified goals for increasing recycling within the state and that recycling secondary metals is a vital part of preserving the County and the State’s environment; and 

WHEREAS, law enforcement within Duval County have sought the cooperation of other interested persons within the County to find a way to work together to reduce or completely eliminate the theft of restricted regulated metals property by sharing information; and
WHEREAS, the cooperative efforts and the law enforcement actions taken pursuant to the aforementioned state law have not been effective in reducing the thefts of restricted regulated metals property; and

WHEREAS, under Home Rule authority and Section 538.17, Florida Statutes, the City of Jacksonville has the authority to further regulate the secondary metals recycling industry and enact more restrictive provisions; and

WHEREAS, the theft of secondary metals is a county-wide problem, and this ordinance is intended to have county-wide effect; now therefore
BE IT ORDAINED by the Council of the City of Jacksonville: 
Section 1. 
New Part 5 (Secondary Metals Recyclers) of Chapter 185 (Junk Dealers, Secondhand Dealers and Precious Metals Dealers), Ordinance Code, created.   A new Part 5 (Secondary Metals Recyclers) of Chapter 185 (Junk Dealers, Secondhand Dealers and Precious Metals Dealers), Ordinance Code, is hereby created to read as follows:

CHAPTER 185

JUNK DEALERS, SECONDHAND DEALERS, PRECIOUS METALS DEALERS AND SECONDARY METALS RECYCLERS
*
*
*
PART 5. SECONDARY METALS RECYCLERS.

Sec. 185.501. Findings and Determination.
The Council finds that:

(a) Existing state regulation of secondary metals recyclers

has not provided law enforcement with sufficient ability to regulate the traffic in certain secondary metals to reduce thefts of the above mentioned metals; and

(b) There is substantial reason to believe that the lack of

adequate state regulation has resulted in an increase in theft of certain regulated metals property; and


(c)
The City of Jacksonville is authorized by Section 538.17 Florida Statutes to enact more restrictive legislation than exists in Chapter 538, Florida Statutes; and


(d)
Additional local regulation of the sale of a certain, narrow category of regulated metals property and restricted regulated metals property, as defined herein, will reduce the numbers of property thefts occurring in Duval County and will protect the health, safety and welfare of the citizens of Duval county; and

(e)  The Council is acting herein as the governing body for Duval County, Florida and this Part shall be effective county-wide, including the General Services District and Urban Services Districts 2, 3, 4 and 5, which are the three beaches cities and the Town of Baldwin.
Sec. 185.502. Definitions.

As used in this part:

(a) Ferrous Metals means any metals containing significant

quantities of iron or steel.

(b) Fixed Location means any site occupied by a secondary metals recycler as owner of the site or as lessee of the site under a lease or other rental agreement providing for occupation of the site by the secondary metals recycler for a total duration of not less than 364 days. 

(c) Money means a medium of exchange authorized or adopted by

a domestic or foreign government as part of its currency.

(d) Nonferrous Metals means metals not containing significant

quantities of iron or steel, including, but not limited to, copper, brass, aluminum, bronze, lead, zinc, nickel, and alloys thereof, but excluding precious metals subject to regulation under Part I, Chapter 538, Florida Statutes, except that automotive catalytic converters or similar devices containing any recoverable quantity of platinum shall be included in this category.  

(e) Purchase Transaction means a transaction in which a secondary metals recycler gives a seller or transferor money or any other form of valuable consideration in exchange for the receipt of restricted regulated metals property.

(f) Reasonable Written Proof means a bill of sale or other document of a type customarily relied upon in the ordinary course of business to establish that a seller is either the lawful owner or an authorized seller of the restricted regulated metals property. An example of such documentation would include, but is not limited to, a signed letter on corporate letterhead stating that the seller is an authorized agent of the corporation and is empowered to sell or dispose of the company’s property. 

(g) Regulated Metals Property means any item composed primarily of nonferrous metals, but shall not include aluminum beverage containers, used beverage containers, or similar beverage containers.  For purposes of enforcement under this Ordinance, the term shall also include stainless steel beer kegs. 
(h) Restricted Regulated Metals Property means the following

specific items and includes both the entire item and/or any portion thereof:
(1)
A manhole cover;
(2) 
An electric light pole or other utility structure and its fixture wires, and hardware which are readily identifiable as coming from the utility structure;
(3)
A guard rail;
(4)
A street sign, traffic sign, or a traffic signal or its associated hardware;
(5)
Communication, transmission, distribution, and service wire from a utility, including copper or aluminum wire bus bars, connectors, and grounding plates or grounding wire;
(6)
A funeral marker or funeral vase;
(7)
An historical marker;
(8)
Railroad equipment, including, but not limited to, a tie plate, signal house, control box, switch plate, E clip, or rail tie junction;
(9)
Any metal item that is observably marked with any form of the name, initials or logo of a governmental entity, utility company, cemetery or railroad;
(10)
A copper, aluminum or aluminum copper condensing coil or evaporator coil, including its tubing or rods, from a heating or air conditioning unit (excluding coils from window air conditioners and automobiles);
(11) 
An aluminum or stainless steel container or bottle designed to hold propane;
(12)
Stainless steel beer kegs;
(13)
A catalytic converter or any nonferrous part of a catalytic converter, or similar device which contains any recoverable quantity of platinum, unless purchased as part of a whole vehicle;
(14)
Insulated utility or communication wire that has been burned in whole or in part to remove the insulation (excluding any telephone wire, ethernet, and any romex or other wire smaller than #12 gauge, as measured with a standard wire gauge).
(15)
Brass or bronze commercial valves or fittings, referred to as “FDC valves,” that are commonly used on structures for access to water for the purpose of extinguishing fires;
(16)
Brass or bronze commercial potable water backflow preventer valves that are valves commonly used to prevent backflow of potable water into municipal domestic water service systems from commercial structures;
(17)
A shopping cart;
(18)
Storm drain gratings. 

(i)
Secondary Metals Recycler means any person who: 

(1) Is engaged, from a fixed location or otherwise, in the business of gathering or obtaining ferrous or nonferrous metals that have served their original economic purpose, or is in the business of performing the manufacturing process by which ferrous metals or nonferrous metals are converted into raw material products consisting of prepared grades and having an existing or potential economic value; or

(2) Has facilities for performing the manufacturing process by which ferrous metals or nonferrous metals are converted into raw material products consisting of prepared grades and having an existing or potential economic value, other than by the exclusive use of hand tools, by methods including, without limitation, processing, sorting, cutting, classifying, cleaning, baling, wrapping, shredding, shearing, or changing the physical form or chemical content thereof.
(j) Seller means the person from whom the regulated metals property or restricted regulated metals property is received by the secondary metals recycler. 


(k)
Transportation Permit Number means a number provided by the Office of Sheriff by telephone or website to any person who requests a permit number for the transportation of restricted regulated metals property.

(l) Utility means any person, firm, corporation, association

or political subdivision, whether private, municipal, county or cooperative which is engaged in the sale, generation, provision or delivery of gas, electricity, heat, oil, water, sewer service, telephone service, telegraph service, radio service, television service, or telecommunication service.
(m) Vehicle used in the ordinary course of business of transporting nonferrous metals includes, but is not limited to, vehicles used by gas, electric, communications, water, plumbing, electrical, and climate conditioning service providers and their employees, agents, and contractors in the course of providing these services, and vehicles used by registered secondary metals recyclers in the conduct of their business.   
Sec. 185.503. Limitations on Money Transactions
(a) It is unlawful, and a secondary metals recycler is prohibited from giving the seller of any item of restricted regulated metals property, as herein defined, any form of monetary payment or consideration contemporaneously with the sales transaction.

(b)
Payment of consideration for any transaction involving any item of restricted regulated metals property shall be made only by bank draft or check, drawn on the secondary metals recycler’s business account and made payable to the person from whom the secondary metals recycler actually received the restricted regulated metals property or his or her employer, or by electronic bank draft or electronic funds transfer directly to the seller’s bank account or the bank account of the seller’s employer.


(c)
 It is unlawful, and a secondary metals recycler is prohibited from accepting from a seller a check that any secondary metals recycler has previously issued for the purchase of restricted regulated metals property in exchange for the subsequent payment of cash by the secondary metals recycler to the seller.

(d)
Electronic bank drafts or electronic transfers of funds shall be made only to either a bank account for which the seller is the account holder, or to an account for which the seller’s employer is the account holder. 


(e)
Each payment by check or electronic funds transfer shall be made by the secondary metals recycler no later than the close of business on the regular business day directly following the date of the sale. 
Sec. 185.504. Reasonable Written Proof of Ownership Required.

(a)
A secondary metals recycler shall not purchase any item of regulated or restricted regulated metals property, as defined herein, without first obtaining reasonable written proof that the seller either owns the item(s) or is otherwise lawfully authorized to sell the item(s). 

(b)
Upon obtaining reasonable written proof of ownership, the secondary metals recycler shall electronically scan and preserve in a digital format, images of the document(s) upon which the secondary metals recycler relied as reasonable written proof.  The secondary metals recycler shall preserve these records for a period of five years from the date of the transaction.
Sec. 185.505. Exemptions.


(a)
Notwithstanding any other provision of this chapter, a secondary metals recycler may provide a cash money or other form of valuable consideration payment to a seller contemporaneously with the transaction, if the seller falls within one of the following categories:



(1)
Organizations, corporations, or associations registered with the state as charitable, philanthropic, religious, fraternal, civic, patriotic, social, or school-sponsored organizations or associations, or from any nonprofit corporation or association, if proof of the organization’s status has been presented to the secondary metals recycler;


(2)
A law enforcement officer acting in an official capacity, when such law enforcement officer presents appropriate credentials;



(3)
A trustee in bankruptcy, executor, administrator or receiver who has presented proof of such status to the secondary metals recycler at the time of the transaction;



(4)
Any public official acting under judicial process or authority who has presented proof of such status to the secondary metals recycler;



(5)
A sale on execution, or by virtue of any process issued by a court, if proof has been presented to the secondary metals recycler;



(6)
A manufacturing, industrial, or other commercial vendor that generates restricted regulated metals property in the normal course of its business, when such enterprise, or an authorized agent thereof, is selling the restricted regulated metals property actually produced in the normal course of its business.

Sec. 185.506. Electronic Transaction Records Required.


(a)
Each secondary metals recycler shall maintain an electronic record, in the English language, of all purchase transactions involving regulated metals property to which the secondary metals recycler is a party.  The electronic format of these electronic records shall be prescribed by the Office of Sheriff.


(b)
The following information regarding transactions shall be maintained by secondary metals recyclers, and transmitted to the Office of Sheriff in the electronic format prescribed by the Office of Sheriff:

(1)
The name and business address of the secondary metals recycler;

(2)
The name of the individual entering the information regarding the transaction;

(3)
The date and time of the transaction;

(4)
The weight, quantity, or volume and a detailed, accurate description of the type of regulated or restricted regulated metals property purchased during the transaction;

(5)
The number from the personal identification card the seller is required by Section 538.19(g), Florida Statutes, to provide at the time of such transaction;

(6)
A physical description of the seller, as required by Section 538.19(h), Florida Statutes, except that the secondary metals recycler shall not be required to electronically capture and store the seller’s fingerprint.


(c)
The information required above shall be electronically transmitted to the Office of Sheriff, in the format and in a manner specified by the Office of Sheriff, for the previous day’s business no later than 10 a.m., eastern standard time on each day the secondary metals recycler is open for business.


(d)
If the purchase transaction involves the transfer of regulated metals property from either another secondary metals recycler that is registered with the State of Florida, or an exempt seller under section 185.505 of this Part, the secondary metals recycler receiving the regulated or restricted regulated metals property shall record the seller’s business and address and the name of the seller’s business representative or agent in lieu of the requirements of paragraphs (5) and (6) above.  
Sec.185.507. Permit Required to Transport.


(a)
It is unlawful for any person to have in the person’s possession restricted regulated metals property, with an aggregate weight of more than 25 pounds, in a vehicle other than a vehicle used in the ordinary course of business for the purpose of transporting nonferrous metals, unless the person:



(1)
Has in the person’s possession a legitimate bill of sale accurately and completely describing the nonferrous metals and that has been signed by a representative of:




(i)
a registered secondary metals recycler;




(ii)
an authorized wholesaler engaged in the sale of restricted regulated metals property in the normal and ordinary course of business; or

(2)
Can present, either orally or in writing a valid transportation permit number provided by the Office of Sheriff.

(b)
 A transportation permit number shall be issued to any person who requests such number and who provides the information required for issuance of a permit. To receive a transportation permit number, a person must provide to the Office of Sheriff the person’s name, address, identification or driver’s license number, telephone number and a description of the vehicle to be used to transport the restricted regulated metals property. A transportation permit number shall be valid for a period of 72 hours from the time of issuance, and the member of the Office of Sheriff issuing the transportation permit number shall inform the person receiving the number of the date and time of its expiration.  There shall be no cost to any person requesting a transportation permit number for issuance of a permit number.
(c)
The Office of Sheriff shall create and administer an

electronic database, accessible by all officers of the Office of

Sheriff, to record and track the issuance and expiration of

transportation permit numbers.

(d)
Information about obtaining a transportation permit number shall be made readily available in all Office of Sheriff substations, the Police Memorial Building and on the appropriate internet websites.

Sec.185.508.
Penalties and remedies.


(a)
A violation of this Part shall be unlawful and a class

“D” offense, punishable by a fine of up to $500, imprisonment for not more than 60 days, or by both a fine and imprisonment. 

(b) When considering the imposition of either criminal or civil penalties for a violation of this Part, due consideration shall be given to the following factors:

(1) 
The appropriateness of the criminal fine with respect to the seriousness of the violation.

(2)
The good faith efforts of the violator to comply with the requirements of this Part.  Evidence of a reasonable, good faith effort to comply with the provisions of this Part shall give rise to an inference that the secondary metals recycler did not know the restricted regulated metals property was stolen and that the secondary metals recycler did not have the intent to deal in stolen property or violate this Part.

(3)
The history of previous violations by the secondary metals recycler.
(c)
The City or the Sheriff may seek injunctive relief to enforce the provisions of this Part in any court of competent jurisdiction.
(d)
The City shall be entitled to reasonable attorneys’ fees and costs, including appellate fees and costs, in an action where the City is successful in obtaining affirmative relief.

Section 2.  Effective Date.
This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.
Form Approved:

______________________ 

Office of General Counsel

Legislation prepared by:  
James P. Brunet, Esq.





    
Legal Advisor  
Office of Sheriff 
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